25th Anniversary Commemoration on 25 November 2006

of the adoption of the 1981 Declaration on the elimination of 

intolerance and discrimination based on religion or belief

Workshop 1: Freedom of Religion or Belief vis-à-vis Freedom of Expression
Mr Malik Imtiaz Sarwar, Barrister, Malaysian Bar Council
OUTLINE
A.
The Conceptual Context
1. The freedom of faith thought and conscience is made up of 2 elements:

1.1 the right to profess a faith of choice, or not to –   ; AND

1.2 the right to practice i.e. to manifest one’s faith.

2. That the freedom of expression plays an integral role in the free exercise of religion is seen from the following analysis:

2.1 the free exercise of religious choice can only be meaningfully achieved where there is a freedom to manifest one’s religious choices:

a. in choosing one faith over the other, or to not have a faith at all;

b. in practicing a particular faith in a particular way e.g. the rejection of Ahmadiyas or Shi’ites as Muslims in particular communities (Malaysia/Indonesia).

2.2 Violations of religious freedom more usually take the form of any of the following:

a. Regulation by the State of religious matters:

· Definitions of religion/religious principles/believers – this necessarily excludes or limits the diversity inherent in the freedom;

· Moral policing based on religious values (as distinct from general restrictions aimed at protecting public morals); and/or

· The creation and empowerment of a ‘clergy’ class with virtually absolute power over definitions and discourse through legal provisions which give them such authority and/or which make questioning authority and rulings/edicts (or disobeying the same) offences. 

b. Failure on the part of the State to provide adequate safeguards/protection:

· Failing to recognize the universality of the right to religious freedom;

· Failing to establish the requisite machinery to ensure the promotion and protection of free exercise of religion e.g. minority protection commissions;

· Validating through inaction the restrictive positioning of pressure groups;

· Validating through inaction conduct aimed at or having the effect of fettering religious freedom including hate speech, incitement;

· Supporting indirectly efforts of individuals or organizations whose principle objective is to put in place wrongly restrictive religious frameworks;
2.3 The violations noted above (and others) necessarily involve a violation of the freedom of expression as:
a. definitions restricts diversity and the freedom to be diverse. This impacts on the freedom to profess and practice. Non-complying or ‘unacceptable’ religious communities are commonly forced to go ‘underground’ and in doing so:

· are impeded in freely professing their religion of choice, or the lack thereof;
· are impeded in the free practice of their religion of choice; and
· are, in some cases, compelled by circumstance/law to practice a particular faith or practice in a particular way.
b. the ‘absolutist’ positioning necessarily requires the curbing of any matters which call into question, directly or indirectly, this state of affairs. As a consequence:
· where religious principles are conflicting (both within a particular religion and between different religions), religious minorities are compromised as they are subjected to the dictates of the ‘majority’ religion. The inability to articulate the problems through repressive anti-expression frameworks or circumstances entrenches the difficulties further. This in turn leads to further erosion;

· advocacy efforts aimed at promoting universality are not permitted.

B. Specific Scenario
3.  It would be useful to consider the impact of Radical Islamization. ‘Radical Islamization’ here is taken to refer to Islamization processes which do not sit with established notions of, or undermine, the Rule of Law in the name of Islam or the higher objective of establishing an Islamic State.
4. Key aspects which are relevant include:

4.1 the direct or indirect empowerment of a clergy class or ideologues;

4.2 the validation of a monopolistic stance on the part of the clergy class or ideologue with regard Islam i.e. the clergy class or ideologues are given te right to define and interpret;

4.3 the creation of mechanisms to enforce Islamic dictates including moral policing;

4.4 the rejection/reinterpretation of constitutional guarantees/human rights norms to allow for overriding primacy of a narrow absolutist version of Islam; and

4.5 the repression of all forms of expression pertaining to Islam or religion in the wider sense other than that permitted by the administration.
